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BRITISH Residential Tenancy Branch
COLUMBIA Office of Housing and Construction Standards

A matter regarding Brown Brother's Agencies Ltd.
and [tenant name suppressed to protect privacy]

DECISION

Dispute Codes CNC

Introduction

This hearing dealt with the tenant’s Application for Dispute Resolution seeking to cancel
a notice to end tenancy.

The hearing was conducted via teleconference and was attended by the tenant and her
agent.

The tenant testified each named landlord was served with the notice of hearing
documents and this Application for Dispute Resolution, pursuant to Section 59(3) of the
Residential Tenancy Act (Act) personally at the landlord’s corporate office on January
19, 2017 at approximately 4:00 p.m. in accordance with Section 89 and that this service
was witnessed by a third party.

Based on the undisputed testimony of the tenant, | find that each named landlord has
been sufficiently served with the documents pursuant to the Act.

| note that Section 55 of the Act requires that when a tenant submits an Application for
Dispute Resolution seeking to cancel a notice to end tenancy issued by a landlord |
must consider if the landlord is entitled to an order of possession if the Application is
dismissed and the landlord has issued a notice to end tenancy that is compliant with the
Act.

Issue(s) to be Decided

The issues to be decided are whether the tenant is entitled to cancel a 1 Month Notice
to End Tenancy for Cause, pursuant to Section 47 of the Residential Tenancy Act (Act).

Should the tenant be unsuccessful in seeking to cancel the 1 Month Notice to End

Tenancy for Cause it must also be decided if the landlord is entitled to an order of
possession pursuant to Section 55(1).

Background and Evidence
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The tenant submitted into evidence a copy of a 1 Month Notice to End Tenancy for
Cause issued by the landlord on January 12, 2017 with an effective vacancy date of
February 28, 2017 citing the tenant had breached a material term of the tenancy
agreement and had not corrected the breach within a reasonable time after written
notice to do so.

Analysis

Section 47 of the Act allows a landlord to end a tenancy by giving notice to end the
tenancy if the tenant has failed to comply with a material term, and has not corrected
the situation within a reasonable time after the landlord gives written notice to do so.

Residential Tenancy Policy Guideline #8 defines a material term as a term that the
parties both agree is so important that the most trivial breach of that term gives the
other party the right to end the agreement.

To determine the materiality of a term during a dispute resolution hearing, an arbitrator
will focus upon the importance of the term in the overall scheme of the tenancy
agreement, as opposed to the consequences of the breach. It falls to the person relying
on the term to present evidence and argument supporting the proposition that the term
was a material term.

The question of whether or not a term is material is determined by the facts and
circumstances surrounding the creation of the tenancy agreement in question. It is
possible that the same term may be material in one agreement and not material in
another. Simply because the parties have put in the agreement that one or more terms
are material is not decisive. During a dispute resolution proceeding, the Residential
Tenancy Branch will look at the true intention of the parties in determining whether or
not the clause is material.

To end a tenancy agreement for breach of a material term the party alleging a breach —
whether landlord or tenant — must inform the other party in writing:

e that there is a problem;

e that they believe the problem is a breach of a material term of the tenancy
agreement;

e that the problem must be fixed by a deadline included in the letter, and that the
deadline be reasonable; and

e that if the problem is not fixed by the deadline, the party will end the tenancy.

Where a party gives written notice ending a tenancy agreement on the basis that the
other has breached a material term of the tenancy agreement, and a dispute arises as a
result of this action, the party alleging the breach bears the burden of proof. A party
might not be found in breach of a material term if unaware of the problem.
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As the landlord has failed to attend this hearing and provide evidence to establish the
tenant has given the landlord any cause to end the tenancy consistent with the 1 Month
Notice to End Tenancy issued on January 12, 2017, | order the Notice is cancelled.

Conclusion

Based on the above, the tenant’s Application is granted and the tenancy will remain in
full force and effect until ended in accordance with the Act.

This decision is made on authority delegated to me by the Director of the Residential
Tenancy Branch under Section 9.1(1) of the Residential Tenancy Act.

Dated: February 10, 2017

Residential Tenancy Branch
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