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A matter regarding 12 Oaks by Marquee Development  

and [tenant name suppressed to protect privacy] 
 

DECISION 

Dispute Codes  
 
CNL; FF 
 
Introduction 
 
This is the Tenants’ Application for Dispute Resolution seeking to cancel a Notice to 
End Tenancy for Landlord’s Use of Property and to recover the cost of the filing fee from 
the Landlord. 
 
Both of the parties attended and gave affirmed testimony at the Hearing which took 
place by teleconference.  The hearing process was explained and the parties were 
given an opportunity to ask questions about the process. 
 
It was determined that the Tenants hand delivered the documents to the building 
manager shortly after they made their Application.  The parties acknowledged receipt of 
each other’s documentary evidence. 
 
Preliminary Matter: Jurisdiction 
 
The Respondent’s agent IE gave the following submissions: 
 
IE submitted that the Residential Tenancy Act has no jurisdiction over this matter.   
 
IE testified that the subject property is a 30 unit building which was purchased by the 
Respondent in May, 2017, and then “leased back” to the occupants (the previous 
owners).  She submitted that, as part of a purchase and sale agreement, the units were 
rent-free for the first three months, after which each previous owner signed a fixed term 
tenancy agreement for a period of time, which varied from previous owner to previous 
owner.   
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IE testified that after the initial three month period, the Applicants entered into another 
tenancy agreement, commencing August 26, 2017 and ending May 25, 2018. There 
were two tenancy agreements signed, copies of which were provided in evidence.  The 
first agreement indicates a rent of “0”, and that a security deposit of $1,278.75 and a pet 
damage deposit of $1,278.75 were taken. The agreement also provides that the 
Tenants must move out of the rental unit at the end of the term. 
 
However, the Applicants were not required to move out at the end of the three month 
rent-free period.  The second agreement indicates: 
 

  
With respect to rent, the second tenancy agreement provides: 
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EI submitted that the “tenancy agreements” were used by the Respondent as a 
convenient method to “collect data with respect to the relationships between the 
[previous owners] and the [Respondent]”.  She submitted that the arrangement was part 
of the negotiation of the purchase and sale agreement and therefore was not a tenancy. 
EI submitted that the Applicants are actually sellers and not tenants. 
 
The Respondent provided a portion of the purchase and sale agreement.  IE stated that 
the whole of the agreement was not provided in order to protect the privacy of the other 
previous owners.  The portion provided is as follows: 
 

 

 
 
IE quoted from Residential Tenancy Policy Guideline 27, as follows: 



  Page: 4 
 
 

“If the relationship between the parties is that of seller and purchaser of real 
estate, the legislation would not apply as the parties have not entered into a 
“Tenancy Agreement” as defined in Section 1 of the Act.  It does not matter if the 
parties have called the agreement a tenancy agreement.  If the monies that are 
changing hands are part of the purchase price, a tenancy agreement has not 
been entered into.” 

 
The Applicant PH gave the following reply: 
 
PH submitted that the transfer of ownership referred to in Policy Guideline 27 was 
based on a “rent to own” relationship between a landlord and a tenant.  He stated that it 
was not meant to apply to this particular situation.  
 
PH stated that the Applicants were compensated as part of the sale by way of the three 
months’ free rent, and submitted that after that, they became tenants of the Respondent 
and should be protected under the Act. 
 
Analysis on Jurisdiction 
 
There is no reference to the purchase and sale agreement in the tenancy agreements. 
 
The Act defines tenancy agreement as: 
 
"tenancy agreement" means an agreement, whether written or oral, express or implied, 
between a landlord and a tenant respecting possession of a rental unit, use of common areas 
and services and facilities, and includes a licence to occupy a rental unit; 
 

[Reproduced as written.] 
 

I find that the Act does retain statutory jurisdiction in this matter.  Title to the property 
passed in May, 2017, and I find that the Tenants are now occupying the rental unit 
under a licence to occupy, which is included in the definition of a tenancy agreement.   
 
Issue(s) to be Decided 
 
Is there a valid Notice to End Tenancy? 
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Background and Evidence 
 
The Tenant provided a copy of the notice to end the tenancy, which is a letter from the 
Landlord’s solicitors date March 1, 2018.  The letter states:   
 

 
 
Analysis 
 
Section 52 of the Act provides: 
 
Form and content of notice to end tenancy 

52   In order to be effective, a notice to end a tenancy must be in 
writing and must 

(a) be signed and dated by the landlord or tenant giving the 
notice, 
(b) give the address of the rental unit, 
(c) state the effective date of the notice, 
(d) except for a notice under section 45 (1) or (2) [tenant's 
notice], state the grounds for ending the tenancy, 
(d.1) for a notice under section 45.1 [tenant's notice: 
family violence or long-term care], be accompanied by a 
statement made in accordance with section 45.2 
[confirmation of eligibility], and 
(e) when given by a landlord, be in the approved form. 

 
[Reproduced as written.] 

 
I find that the letter provided to the Tenant by the Landlord’s solicitor does not comply 
with Section 52(e) of the Act and therefore it is not a valid notice to end the tenancy.   
 
The Tenants applied to cancel a Notice to End Tenancy for Landlord’s Use of Property; 
however no such notice was issued.  The Tenants are not legally obliged to vacate the 
rental unit unless and until a Notice is issued under the provisions of Section 44 of the 
Act. 
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I also note that the Act precludes “vacate” clauses unless they meet the requirements of 
the Act the regulation to the Act. 
 
Conclusion 
 
The Tenants’ Application is granted.  The letter dated March 1, 2018, is of no force or 
effect to end the tenancy.  It does not meet the requirements of Section 52 of the Act. 
 
The tenancy will continue until it is ended in accordance with the provisions of Section 
44 of the Act. 
 
I find that the Tenants are entitled to recover the cost of the $100.00 filing fee from the 
Landlord.  Pursuant to the provisions of Section 72 of the Act, the Tenants may deduct 
$100.00 from future rent due to the Landlord. 
 
This decision is made on authority delegated to me by the Director of the Residential 
Tenancy Branch under Section 9.1(1) of the Residential Tenancy Act. 
 
Dated: May 31, 2018  
  

 

 
 

 


