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BRITISH

COLUMBIA Residential Tenancy Branch

Office of Housing and Construction Standards

A matter regarding KINGSWAY HOLDINGS LTD and WPJ MCCARTHY AND COMP.
and [tenant name suppressed to protect privacy]

DECISION

Dispute Codes: FFL OPRM-DR CNR

Introduction

This hearing was convened in response to cross-applications by the parties pursuant to
the Residential Tenancy Act (the “Act”) for Orders as follows:

The landlords requested:

e an Order of Possession for unpaid rent pursuant to section 55;
e a monetary order for unpaid rent pursuant to section 67; and
e authorization to recover the filing fee for this application, pursuant to section 72 .

The tenants requested:

e cancellation of the landlords’ 10 Day Notice to End Tenancy for Unpaid Rent (the
10 Day Notice) pursuant to section 46.

While the landlord’s agent, WM, attended the hearing by way of conference call, the
tenants did not. | waited until 11:13 a.m. to enable the tenants to participate in this
scheduled hearing for 11:00 a.m. The landlord’s agent was given a full opportunity to be
heard, to present affirmed testimony, to make submissions and to call withesses.

The landlords provided undisputed testimony that the tenants were served with the 10
Day Notice by way of Registered Mail on June 29, 2018. In accordance with sections 88
and 90 of the Act, | find that the tenants were deemed served with the 10 Day Notice on
July 4, 2018, five days after mailing.

Rule 7.3 of the Rules of Procedure provides as follows:

7.3 Consequences of not attending the hearing
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If a party or their agent fails to attend the hearing, the arbitrator may conduct the dispute
resolution hearing in the absence of that party, or dismiss the application, with or
without leave to re-apply.

The landlord’s agent testified at the beginning of the hearing that the tenants moved out
without notifying the landlord, and he was unable to verify the date of move-out. The
landlord is seeking an Order of Possession to formally take back possession of the
rental unit.

Preliminary Issue - Service of the Landlord’s Application for Dispute Resolution

The landlords’ agent testified during the hearing that the landlords served the tenants at
the tenants’ place of business as the tenants did not provided the landlords with a
forwarding address.

Section 89 of the Act establishes the following special rules for service of documents.

Special rules for certain documents

89 (1) An application for dispute resolution or a decision of the director to
proceed with a review under Division 2 of Part 5, when required to be given
to one party by another, must be given in one of the following ways:

(a) by leaving a copy with the person;

(b) if the person is a landlord, by leaving a copy with an agent
of the landlord;

(c) by sending a copy by registered mail to the address at
which the person resides or, if the person is a landlord, to the
address at which the person carries on business as a landlord;

(d) if the person is a tenant, by sending a copy by registered
mail to a forwarding address provided by the tenant;

(e) as ordered by the director under section 71 (1) [director's

orders: delivery and service of documents].

As the tenants were not served with the landlords’ application in a manner required by
section 89 (1) of the Act, the landlords’ application is dismissed with leave to reapply
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The filing fee is a discretionary award issued by an Arbitrator usually after a hearing is
held and the applicant is successful on the merits of the application. As | was not
required to make a decision on the merits of this case, | find that the landlord is not
entitled to recover the $100.00 filing fee paid for this application. The landlord must
bear the cost of this filing fee.

Analysis

Section 55(1) of the Act reads as follows:

55 (1) If a tenant makes an application for dispute resolution to dispute a
landlord's notice to end a tenancy, the director must grant to the landlord
an order of possession of the rental unit if

(a) the landlord's notice to end tenancy complies with
section 52 [form and content of notice to end tenancy], and

(b) the director, during the dispute resolution proceeding,
dismisses the tenant's application or upholds the landlord's
notice.

In the absence of any evidence or submissions from the tenants, | order the
tenants’ application dismissed without liberty to reapply. | find that the 10 Day Notice
complies with section 52 of the Act.

Based on my decision to dismiss the tenants’ application for dispute resolution and
pursuant to section 55(1) of the Act, | find that this tenancy ended on the effective date
of the 10 Day Notice, July 15, 2018. | find that the landlords are entitled to a 2 day
Order of Possession. The landlords will be given a formal Order of Possession which
must be served on the tenants. If the tenants do not vacate the rental unit within the 2
days required, the landlords may enforce this Order in the Supreme Court of British
Columbia.

Conclusion
| dismiss the tenants’ entire application without leave to reapply.

| grant an Order of Possession to the landlords effective two (2) days after service on
the tenants. Should the tenants or anyone on the premises fail to comply with this
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Order, this Order may be filed and enforced as an Order of the Supreme Court of British
Columbia.

The landlord’s application to recover the filing fee is dismissed without leave to reapply.
The remaining portion of the landlords’ application is dismissed with leave to reapply.

This decision is made on authority delegated to me by the Director of the Residential
Tenancy Branch under Section 9.1(1) of the Residential Tenancy Act.

Dated: September 11, 2018

Residential Tenancy Branch



