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DECISION

Dispute Codes OPRM-DR, FFL

Introduction

Pursuant to section 58 of the Residential Tenancy Act (the Act), | was designated to
hear an application regarding the above-noted tenancy. The landlord applied for:
e an order of possession for unpaid rent, pursuant to sections 46 and 55 of the
Act;
e a monetary order for unpaid rent, pursuant to sections 26 and 67 of the Act; and
e recovery of the filing fee, pursuant to section 72 of the Act.

The landlord and tenant’s representative attended the hearing.

The landlord testified she served the tenant the notice of hearing and evidence package
by e-mail on October 28, 2019 at 12:48 PM. The landlord also testified that the tenant
confirmed via email and text message that he received the notice of hearing. The
confirming email and text message were not entered into evidence.

The tenant’s representative testified that the tenant only learned about this hearing
yesterday and asked for an adjournment as the tenant was not able to attend today due
to a pre-existing doctor's appointment.

Section 89 of the Act states:

89 (1)An application for dispute resolution or a decision of the director to proceed
with a review under Division 2 of Part 5, when required to be given to one party by
another, must be given in one of the following ways:

(a)by leaving a copy with the person;

(b)if the person is a landlord, by leaving a copy with an agent of the landlord;
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(c)by sending a copy by registered mail to the address at which the person resides
or, if the person is a landlord, to the address at which the person carries on business
as a landlord;

(d)if the person is a tenant, by sending a copy by registered mail to a forwarding
address provided by the tenant;

(e)as ordered by the director under section 71 (1) [director's orders: delivery and
service of documents].

(2)An application by a landlord under section 55 [order of possession for the
landlord], 56 [application for order ending tenancy early] or 56.1 [order of
possession: tenancy frustrated] must be given to the tenant in one of the following
ways:

(a)by leaving a copy with the tenant;

(b)by sending a copy by registered mail to the address at which the tenant resides;
(c)by leaving a copy at the tenant's residence with an adult who apparently resides
with the tenant;

(d)by attaching a copy to a door or other conspicuous place at the address at which
the tenant resides;

(e)as ordered by the director under section 71 (1) [director's orders: delivery and
service of documents].

Serving the notice of hearing and evidence by e-mail or text message is not in
accordance with the act. | find that the landlord did not serve the tenant in accordance
with the Act.

| further find that there is no evidence before me that establishes that the landlord was
given leave to serve the notice of hearing and evidence documents in an alternate
fashion as ordered by a delegate of the director of the Residential Tenancy Branch in
accordance with sections 89(1)(e) or 89(2)(e) of the Act.

Based on the foregoing, | dismiss the landlord’s application for an Order of Possession
and a monetary order with leave to reapply.

As the landlord was not successful in this application, | find that the landlord is not entitled
to recover the $100.00 filing fee paid for this application.

Conclusion

| dismiss the landlord’s application for an Order of Possession with leave to reapply.
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| dismiss the landlord’s application for a monetary Order with leave to reapply.

| dismiss the landlord’s request to recover the $100.00 filing fee paid for this application
without leave to reapply.

This decision is made on authority delegated to me by the Director of the Residential
Tenancy Branch under Section 9.1(1) of the Residential Tenancy Act.

Dated: December 09, 2019

Residential Tenancy Branch





