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DECISION

Dispute Codes MNSDS-DR, FFT

Introduction

This hearing was convened as a result of the Tenant’s Application for Dispute
Resolution by direct request, made on September 28, 2020 (the “Application”). The
Tenant applied for the following relief, pursuant to the Residential Tenancy Act (the
“Act”):

e an order that the Landlord return all or part of the security deposit; and
e an order granting recovery of the filing fee.

The Tenant and the Landlord attended the hearing at the appointed date and time. At
the start of the hearing, the Landlord confirmed receipt of the Tenant’s Application and
documentary evidence. As such, | find that the above-mentioned documents were
sufficiently served pursuant to Section 71 of the Act.

The Landlord stated that she served a copy of her documentary evidence to the Tenant
by email and by Registered Mail sometime in September 2020. The Landlord could not
recall which date the service took place. Furthermore, the Landlord did not provide any
proof of service in support. The Tenant stated that she has not yet received the
Landlord’s documentary evidence.

Preliminary Matters

The Tenant indicated that she did not receive the Landlord’s evidence. According to the
Residential Tenancy Branch Rules of Procedure (the “Rules of Procedure”), 3.16
Respondent’s proof of service indicates; at the hearing, the respondent must be
prepared to demonstrate to the satisfaction of the arbitrator that each applicant was
served with all their evidence as required by the Act and these Rules of Procedure.
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Rules of Procedure 3.17 indicates that evidence not provided to the other party in
accordance with the Act, may or may not be considered during the hearing. | accept that
the Tenant did not receive the evidence and the Landlord provided no evidence in
support of the service; therefore the only evidence | will consider from the Landlord is
their oral testimony during the hearing.

The parties were given an opportunity to present evidence orally and in written and
documentary form, and to make submissions to me. | have reviewed all oral and written
evidence before me that met the requirements of the Rules of Procedure. However,
only the evidence relevant to the issues and findings in this matter are described in this
Decision.

Issues to be Decided

1. Is the Tenant entitled to an order that the Landlord return all or part of the
security deposit, pursuant to section 38 of the Act?

2. Is the Tenant entitled to an order granting recovery of the filing fee, pursuant to
section 72 of the Act?

Background and Evidence

The Tenant testified that the tenancy began on March 5, 2020, while the Landlord
stated that the tenancy began on March 7, 2020. The parties agreed that the Tenant
was required to pay rent in the amount of $2,450.00 to the Landlord each month. The
parties agreed that the Tenant paid a security deposit in the amount of $1,225.00 which
the Landlord continues to hold. The Tenant stated that her tenancy ended on May 3,
2020, while the Landlord stated the tenancy ended on May 7, 2020.

During the hearing, the parties testified and agreed that the Tenant sent the Landlord a
text message near the end of the tenancy consenting to the Landlord retaining the
Tenant’s security deposit. The Tenant confirmed that she sent this text message to the
Landlord agreeing to the Landlord retaining her full security deposit.

Analysis

Based on the documentary evidence before me for consideration and oral testimony
provided during the hearing, and on a balance of probabilities, | find:
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Return of security deposit and pet damage deposit

38 (1) Except as provided in subsection (3) or (4) (a), within 15 days after
the later of
(a) the date the tenancy ends, and
(b) the date the landlord receives the tenant's forwarding
address in writing,

the landlord must do one of the following:
(c) repay, as provided in subsection (8), any security deposit or
pet damage deposit to the tenant with interest calculated in
accordance with the regulations;
(d) make an application for dispute resolution claiming against
the security deposit or pet damage deposit.
(2) Subsection (1) does not apply if the tenant's right to the return of a
security deposit or a pet damage deposit has been extinguished under
section 24 (1) [tenant fails to participate in start of tenancy inspection] or
36 (1) [tenant fails to participate in end of tenancy inspection].
(3) A landlord may retain from a security deposit or a pet damage deposit
an amount that
(a) the director has previously ordered the tenant to pay to the
landlord, and
(b) at the end of the tenancy remains unpaid.
(4) A landlord may retain an amount from a security deposit or a pet
damage deposit if,
(a) at the end of a tenancy, the tenant agrees in writing the
landlord may retain the amount to pay a liability or
obligation of the tenant, or
(b) after the end of the tenancy, the director orders that the
landlord may retain the amount.
(5) The right of a landlord to retain all or part of a security deposit or pet
damage deposit under subsection (4) (a) does not apply if the liability of
the tenant is in relation to damage and the landlord's right to claim for
damage against a security deposit or a pet damage deposit has been
extinguished under section 24 (2) [landlord failure to meet start of
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tenancy condition report requirements] or 36 (2) [landlord failure to meet
end of tenancy condition report requirements].
(6) If a landlord does not comply with subsection (1), the landlord
(a) may not make a claim against the security deposit or any
pet damage deposit, and
(b) must pay the tenant double the amount of the security
deposit, pet damage deposit, or both, as applicable.
(7) If a landlord is entitled to retain an amount under subsection (3) or (4),
a pet damage deposit may be used only for damage caused by a pet to
the residential property, unless the tenant agrees otherwise.
(8) For the purposes of subsection (1) (c), the landlord must repay a
deposit
(a) in the same way as a document may be served under
section 88 (c), (d) or (f) [service of documents],
(b) by giving the deposit personally to the tenant, or
(c) by using any form of electronic
(i) payment to the tenant, or
(ii) transfer of funds to the tenant.

Section 38(1) of the Act requires a landlord to repay deposits or make a claim against
them by filing an application for dispute resolution within 15 days after receiving a
tenant’s forwarding address in writing or the end of the tenancy, whichever is later.
When a landlord fails to comply with section 38(1) of the Act, and does not have
authority under sections 38(3) or 38(4) of the Act to withhold any deposits, section 38(6)
stipulates that a tenant is entitled to receive double the amount of the security deposit.
These mandatory provisions are intended to discourage landlords from arbitrarily
retaining deposits.

In this case, | accept that the parties agreed that the Landlord can retain the Tenant’s
security deposit. As such, | find that the Landlord had the authority to retain the Tenant’s
security deposit in accordance with Section 38(4) of the Act.

In light of the above, | dismiss the Tenant’s Application for the return of her security
deposit without leave to reapply. As the Tenant was unsuccessful with her Application, |
find that she is not entitled to the return of the filing fee.
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Conclusion

The Landlord had the authority to retain the Tenant’s security deposit as the Tenant had
consented to the Landlord doing so. As such, the Tenant’s Application is dismissed
without leave to reapply.

This decision is made on authority delegated to me by the Director of the Residential
Tenancy Branch under Section 9.1(1) of the Residential Tenancy Act.

Dated: January 19, 2021

Residential Tenancy Branch





