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DECISION 

Dispute Codes  

For the landlord:  MNDCL-S FFL 
For the tenants: MNDCT MNDSD-DR FFT 

Introduction 

This hearing was convened as a result of three Applications for Dispute Resolution 
(applications), two of which were by the tenant and one of which was by the landlord. 
The parties are seeking remedy under the Residential Tenancy Act (Act). The landlord 
applied for a monetary order in the amount of $2,662.40 for compensation for damage 
or loss under the Act, regulation or tenancy agreement, for authorization to retain the 
tenants’ security deposit towards any amount owing, and to recover the cost of the filing 
fee. The tenants applied for two monetary orders, the first in the amount of $2,400.00 
and the second for $11,169.20 for money owed or compensation for damage or loss 
under the Act, regulation or tenancy agreement, for double the return of their security 
deposit and to recover the cost of two filing fees. 

Two agents for the landlord, BW (agent) and KK (agent 2) and the tenant attended the 
teleconference hearing. The hearing process was explained to the parties and an 
opportunity was given to ask questions about the hearing process and at the conclusion 
of the hearing. Thereafter the parties gave affirmed testimony, were provided the 
opportunity to present their evidence orally and in documentary form prior to the hearing 
and make submissions to me.  

I have reviewed all oral and written evidence before me that met the requirements of the 
Residential Tenancy Branch (RTB) Rules of Procedure (Rules).  However, only the 
evidence relevant to the issues and findings in this matter are described in this decision. 

The parties confirmed that they received the evidence from the other party and that they 
had the opportunity to review that evidence prior to the hearing. As a result, I find the 
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tenant came through the rental unit twice before signing the tenancy agreement and 
that both times, there was some restoration work obvious including a hanging intercom 
speaker, which is shown in a photo presented and a missing bathroom fan in the 
bathroom, which the agents stated was going to be re-installed as an earlier pipe leak 
had been repaired before the tenancy began. The tenancy agreement was signed by 
the parties on October 8, 2021.  
 
The tenant claims that on the move-in day, the work still to be done was more than what 
they were comfortable with and that the tenant made the decision not to move into the 
rental unit as a result. The tenant also said it was not possible to have a shower with no 
bathroom fan, which I will address further below. The landlord stated the tenant paid 
rent for November in the amount of $2,300.00 but that after the tenant failed to move in, 
the agents found new tenants who moved in for November 19-30, and paid $907.40 for 
that portion of November, 2021 rent, leaving a credit owing to the tenant of $907.40 as 
otherwise the landlord would benefit from receiving 2 rental amount for the period of 
November 19-30, 2021, which would be unjust enrichment.  
 
The agents confirmed that the tenant did not write to the landlord to have repairs 
completed before moving in and just verbally advised the landlord that they were 
refusing to move into the rental unit. A written forwarding address was provided by the 
tenant dated November 17, 2021, with a letter and the landlord filed their application 
claiming towards the security deposit on December 2, 2021, which means the landlords 
applied within the 15-day timeline under section 38 of the Act.  
 
The tenant claims the agents did not advise the tenant of a prior water leak and also 
claims that they were not aware there was any water damage in the unit, which the 
agents stated was not true as the photo evidence supports that it would have been 
obvious to the tenant. The agents also stated that the tenant was informed at both 
showings of the prior water leak and the restoration work done.  
 
Regarding item 2, the agents presented the tenancy agreement addendum (Addendum) 
which indicates the following: 
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The agents did not agree to any of the items claimed by the tenant and stated that the 
tenant breached the Act by failing to move in and ending a fixed-term tenancy.  
 
The tenant was advised during the hearing that I agreed with the agents and that I 
found the photo evidence to be compelling and preferred the testimony of the agents 
over that of the tenant, which I will address further below. As a result, the tenant’s entire 
claim was dismissed without leave to reapply, due to insufficient evidence. 
 
Analysis 
 
Based on the documentary evidence and the oral testimony provided during the 
hearing, and on the balance of probabilities, I find the following.   

Test for damages or loss 
 
A party that makes an application for monetary compensation against another party has 
the burden to prove their claim. The burden of proof is based on the balance of 
probabilities. Awards for compensation are provided in sections 7 and 67 of the Act.  
Accordingly, an applicant must prove the following: 
 

1. That the other party violated the Act, regulations, or tenancy agreement; 
2. That the violation caused the party making the application to incur damages or 

loss as a result of the violation; 
3. The value of the loss; and, 
4. That the party making the application did what was reasonable to minimize the 

damage or loss. 
 

In this instance, the burden of proof is on both applicants to prove the existence of the 
damage/loss and that it stemmed directly from a violation of the Act, regulation, or 
tenancy agreement by the respondent. Once that has been established, the applicant 
must then provide evidence that can verify the value of the loss or damage. Finally, it 
must be proven that the applicant did what is reasonable to minimize the damage or 
losses that were incurred.  

Where one party provides a version of events in one way, and the other party provides 
an equally probable version of events, without further evidence, the party with the 
burden of proof has not met the onus to prove their claim and the claim fails. 
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Landlord’s claim 
 

Item 1 – Firstly, I have reviewed the photo evidence and I find it is more likely than not 
that with a hanging intercom speaker and missing bathroom fan, that the tenant would 
have been aware that there was work being completed in the rental unit before signing 
the fixed-term tenancy. I am also not persuaded by the tenant claiming they could not 
have a shower in a bathroom without a bathroom fan. As a result, I find it is more likely 
than not that the tenant signed the fixed-term tenancy after seeing a hanging intercom 
and missing bathroom fan. As a result, I find that a tenancy agreement was formed by 
way of a contract, with an offer, acceptance and consideration paid via security deposit 
of $1,150.00 and the first month of rent of $2,300.00.  
 
As the agents confirmed they were able to re-rent to a new tenant as of November 19, 
2021 and received $907.40 from the new tenants for November 19-30, 2021, inclusive, I 
find the landlord owes the tenant $907.40 in the amount of rent offset by the new 
tenants. I also find the tenant breached section 45(2) of the Act, which applies and 
states: 

Tenant's notice 
45(2) A tenant may end a fixed term tenancy by giving the landlord notice to end 
the tenancy effective on a date that 

(a) is not earlier than one month after the date the landlord 
receives the notice, 
(b) is not earlier than the date specified in the tenancy agreement 
as the end of the tenancy, and 
(c) is the day before the day in the month, or in the other period on 
which the tenancy is based, that rent is payable under the tenancy 
agreement. 

      [emphasis added] 
 
Furthermore, section 16 of the Act applies and states: 

Start of rights and obligations under tenancy agreement 
16  The rights and obligations of a landlord and tenant under a tenancy agreement take 
effect from the date the tenancy agreement is entered into, whether or not the tenant 
ever occupies the rental unit. 

      [emphasis added] 
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Given the above, I find the tenancy began as of November 1, 2021 and that the tenant 
breached a fixed-term tenancy by failing to move in. I find the tenant’s remedy was to 
write to the landlord requesting any required repairs, instead of just refusing to move in. 
Therefore, I find the tenant owes $1,392.60, which was the amount owing for November 
2021 rent of $2,300.00, less the $907.40 portion received from new tenants for the 
period of November 19-30, 2021. I find the landlord have met the burden of proof as a 
result.  
 
Item 2 – Consistent with my finding for item 1, I also find the landlord in entitled to 
$1,150.00 for liquidated damages due to the tenant breaching the fixed-term tenancy 
and that the signed a written tenancy agreement, a contract, which indicated that the 
tenant would owe this amount if they breached the fixed-term tenancy, which I find the 
tenant did. Therefore, I grant the landlord $1,150.00 as claimed for the liquidates 
damages.  
 
As the landlord’s claim had merit, I grant the landlord $100.00 for the filing fee pursuant 
to section 72 of the Act.  
 
As item one results in the credit to the tenant of $907.40, I deduct that amount from item 
2, $1,150.00, and add the filing fee of $100.00, for a total monetary claim for the 
landlord in the amount of $342.60.  
 
 Tenants’ claim 
 
As the tenant breached the fixed-term tenancy and the landlord applied within 15 days 
of November 17, 2021 claiming towards the tenant’s security deposit of $1,150.00., I 
find the tenant’s application fails in its entirety as I find the tenancy ended by the 
tenant’s own actions and not from the actions of the landlord. Therefore, I find that  
all costs being claimed by the tenant also to be caused by the tenant’s own actions and 
are thereby frivolous and without any merit as those costs would not have been 
incurred had the tenant remained in the rental unit as per their written tenancy 
contract. I find the tenant fails to meet all four parts of the test for damages and loss 
and has not met the burden of proof. 
 
Given the above, I do not grant either filing fee for the tenant’s two applications, which 
could have been combined in one application, which the tenant failed to do.  
 
I authorize the landlord to retain $342.60 from the tenant’s $1,150.00 security deposit 
in full satisfaction of the landlord’s monetary claim of $342.60. As there is a balance 
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owing to the tenant from the security deposit, I grant the tenant a monetary order 
pursuant to section 67 of the Act, for the tenant’s security deposit balance in the amount 
of $807.40, and which has accrued $0.00 in interest under the Act.  

Conclusion 

I dismiss the tenants’ application in full without leave to reapply due to insufficient 
evidence. 

The landlord’s claim is partially successful. The landlord has proven a total monetary 
claim in the amount of $342.60. I have authorized the landlord to retain that amount 
from the tenant’s security deposit of $1,150.00, leaving a balance owing by the landlord 
to the tenant for the security deposit balance of $807.40.  

The tenant is granted a monetary order pursuant to section 67 of the Act, in the amount 
of $807.40. This order must be served on the landlord and may be filed in the Provincial 
Court (Small Claims) and enforced as an order of that court. 

This decision will be emailed to both parties. The monetary order will be emailed to the 
tenant only for service on the landlord, if necessary.   

This decision is final and binding on the parties, unless otherwise provided under the 
Act, and is made on authority delegated to me by the Director of the Residential 
Tenancy Branch under Section 9.1(1) of the Residential Tenancy Act. 

Dated: July 13, 2022 




