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DECISION 

Dispute Codes  ARI-C 

Introduction 

This Decision is in response to the landlord’s Application for Dispute Resolution 
(application) pursuant to the Residential Tenancy Act (Act) and the Residential Tenancy 
Regulation (Regulation) for an additional rent increase for capital expenditures pursuant 
to section 43(3) of the Act and section 23.1 of the Regulation. 

As indicated in my Interim Decision, although 49 units are listed in the original 
application, I have removed 7 units as per counsel who indicated 7 units had vacated 
since this application was filed on September 29, 2021. I have amended the application 
to 42 units pursuant to section 64(3)(c) of the Act.  

Pursuant to my Interim Decision dated March 28, 2022 (Interim Decision), I will only be 
considering the relevant evidence contained in the initial submissions of the parties and 
the rebuttal evidence. I will not be considering any responses to rebuttal evidence as 
that was not permitted or provided for in my Interim Decision pursuant to section 62(2) 
of the Act.  

I have reviewed the two Affidavits of Service submitted by the landlord and find that the 

tenants have been sufficiently served in accordance with my Interim Decision. I have 

not reviewed the submissions from KB of unit 44 and HC of unit 3 as there is no proof of 

service documents or other service information to support that the applicant landlord 

was served with their documentary evidence. Therefore, due to a service issue, I have 

excluded documentary evidence from KB, unit 44 and HC, unit 3 pursuant to section 

62(2) of the Act and Rule 3.15 of the RTB Rules of Procedure. This is consistent with 

the landlord’s submissions which do not make reference of Unit 44 or Unit 3 in terms of 

submissions.  
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Issue to be Decided 
 

• Is the landlord entitled to impose an additional rent increase for capital 
expenditures? 

 
Background and Evidence 

 

The rental property is a 4-storey structure (Building) consisting of 49 rental units. The 

Building was constructed in 1992.  

 

The landlord has confirmed that the following capital expenses related to the major 

systems or major components of the Building. The landlord has also confirmed that the 

capital expenses were incurred, or ought to be considered incurred, within the 18-month 

period preceding the date on which the Landlord filed the ARI-C application, which was 

September 29, 2021.  

 

 Summary of Landlord’s written submissions 

 

The landlord has identified two items of capital expenditures, (a) Staircase and 

Membrane (Staircase) and (b) Fire Panel (Fire Panel). In support of these two items of 

the Building, the landlord submits in part the following, which has been included as 

written: 

 

 Staircase and Membrane 
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 Fire Panel 

 

 
 

The landlord submitted the following as their argument: 
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The landlord submitted the following regarding when payment has been made via 

cheque:  
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The landlord clarified the two items further as follows: 

 

 Staircases 

 
  

Fire Panel 
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In their conclusion the landlord submits that it has met its burden and seeks the 

approval of an ARI for the capital expenditures listed above. The landlord also seeks 

that the approval for the ARI be combined with the next annual rent increase to be 

circulated to the Rental Property in 2023.   

 

The landlords also have submitted the following documents in support of their 

application: 

  

1. Residential Tenancy Branch (RTB) Policy Guideline 37 – Rent Increases 

2. RTB Policy Guideline 40 – Useful Life of Building Elements 

3. Interim Decision 

4. BC Assessment of Rental Property 

5. Title Search of Rental Property 

6. Property Condition Assessment dated July 6, 2022 

7. Invoice 009377 dated January 31, 2020 for 3 exterior staircases (partial draw 

78% complete), which totals $80,999.10, including GST. 78% of work completed 

December 31, 2019.  

8. Invoice 009437 dated March 31, 2020 for 3 exterior staircases (100% of work 

completed March 31, 2020) less amount listed in 7 above for a total remaining 

balance of $22,845.90, including GST.  
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9. Cheque related to 7 above, dated March 24, 2020, showing deposit date of 

March 30, 2020.  

10. Cheque related to 8 above, dated May 13, 2020, showing deposit date of May 

21, 2020.  

11. Invoice 00935 dated October 30, 2020 for staircase membrane application, which 

totals $12,390, including GST for work completed on October 30, 2020. 

12. Purchase order dated September 22, 2020 related to 11 above.  

13. CIBC Account Statement, December 1 to December 31, 2020. 

14. EFT Payable Creation Report dated September 27, 2021. 

15. Review Payment document 

16. Letter dated July 15, 2022 from engineering company who completed the steel 

staircases. Letter confirms that work was completed in 2020 and that the next 

cycle of repairs are not anticipated until “~2025”. 

17. Fire panel (alarm system upgrade) invoice dated March 8, 2021 in the total 

amount of $10,929.03, including GST and PST.  

18. CIBC Account Statement, March 1 to March 31, 2021. 

19. EFT Payable Creation Report dated September 27, 2021 for $12,254.13 

($10,929.03 plus $1,325.10*) 

20. Second Review Payment document 

21. Letter dated July 14, 2022 from fire protection company who completed the fire 

alarm panel replacement. Letter confirms that the life expectancy of the fire alarm 

panel to be greater than 5 years.  

[* landlord not claiming for $1,325.10 portion of this document] 

 

 Summary of Tenants’ written submissions 

 

The following was submitted by the tenants, in part. I have redacted all personal 

information to protect privacy. I have left in the unit numbers to ensure that all tenants 

who responded are included in these submissions. I have also not included submissions 

that are not relevant or permitted, as set out in my Interim Decision. 
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The following is the submission from DM of unit 111. As the landlord has included their 

response to this submission. I have not included the photos submitted by DM as DM 

already confirms in their submission that they reside on the first floor of the rental 

building and do not require the use of stairs as a result. 
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Analysis 

 

Based on the documentary evidence provided by way of written submissions that were 

properly served on the other party and during the timelines ordered in my Interim 

Decision, and on the balance of probabilities, I find the following.   

The standard of proof in a dispute resolution hearing is on a balance of probabilities, 

which means that it is more likely than not that the facts occurred as claimed. As the 

dispute related to the landlord’s application for an additional rent increase based upon 

eligible capital expenditures, the landlord has the onus to support their application. 

Section 43(1)(b) of the Act allows a landlord to impose an additional rent increase in an 

amount that is greater than the amount calculated under the Regulations by making an 

application for dispute resolution. 

 

Sections 21 and 23.1 of the Regulations sets out the framework for determining if a 

landlord is entitled to impose an additional rent increase for capital expenditures. I will 

not reproduce the sections here but to summarize, the landlord must prove the 

following, on a balance of probabilities: 

- the landlord has not made an application for an additional rent increase against 

these tenants within the last 18 months; 

- the number of specified dwelling units on the residential property; 

- the amount of the capital expenditure; 

- that the Work was an eligible capital expenditure, specifically that: 

o the Work was to repair, replace, or install a major system or a component 

of a major system 

o the Work was undertaken for one of the following reasons: 

▪ to comply with health, safety, and housing standards; 

▪ because the system or component was 

• close to the end of its useful life; or  
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• because it had failed, was malfunctioning, or was inoperative 

▪ to achieve a reduction in energy use or greenhouse gas emissions; 

or 

▪ to improve the security of the residential property;  

o the capital expenditure was incurred less than 18 months prior to the 

making of the application; 

o the capital expenditure is not expected to be incurred again within five 

years. 

 

The tenants may defeat an application for an additional rent increase for capital 

expenditure if they can prove on a balance of probabilities that the capital expenditures 

were incurred: 

- for repairs or replacement required because of inadequate repair or 

maintenance on the part of the landlord, or 

- for which the landlord has been paid, or is entitled to be paid, from another 

source. 

[emphasis added] 

 

If a landlord submitted sufficient and required evidence to support their application and 

the tenant fails to establish that an additional rent increase should not be imposed (for 

the reasons set out above), the landlord may impose an additional rent increase 

pursuant to sections 23.2 and 23.3 of the Regulation. 

 

In this case, there was no evidence that the landlord had made a prior application for an 

additional rent increase for the work done within the prior 18 months. The landlord’s 

undisputed evidence is that there are 49 rental units in the residential property. Based 

on the evidence before me, all units are eligible given the wording of the Act and 

Regulation. 

 

Firstly, I agree with the landlord’s counsel that a capital expenditure is considered 

“incurred” when payment for it is made. In addition, Section 23.1(1) of the Regulation 

applies, which states: 

 

23.1(1) Subject to subsection (2), a landlord may apply under section 43 

(3) [additional rent increase] of the Act for an additional rent increase in respect 

of a rental unit that is a specified dwelling unit for eligible capital expenditures 

incurred in the 18-month period preceding the date on which the landlord 

makes the application.     [emphasis added] 
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Given the above and considering that the ARI-C application was filed by the landlord on 

September 29, 2021, I find the 18-month deadline dates back to March 29, 2020.  

I will now address each of the two items of the case before me individually. 

 

Staircase and Membrane: 

 

Regarding the Staircase and Membrane, I have carefully reviewed all of the invoices, 

photos, and submissions from both parties. According to the landlord, the Staircases 

were installed before 2007 and that in 2007 and 2011 the Staircases were repainted 

and waterproofed. The landlord also submits that in 2015, the Staircases were also 

repaired, albeit to a lesser degree than in 2007 and 2011.  

 

The landlord submits that the Staircases have required frequent repairs to address 

issues pertaining to waterproofing, leakage issues and rusting. One such example was 

metal-framed canvas canopies installed atop of the Staircases to reduce the amount of 

rain falling on them. The landlord confirms that the Staircases are still exposed to wind-

driven rain. The landlord also submits that that due to the age of the Staircases, being 

well over 10 years at the “material time” the landlord indicates that they followed 

recommendations and decided to restore Staircases with metal and concrete repairs, 

removal and replacement of all sealants, and the supply and installation of a new 

waterproof membrane.  

 

The Staircase and Membrane remediation work occurred between December 31, 2019 

and October 30, 2020. The three invoices submitted support the total claimed of 

$116,235. Regarding invoice 009377, the date completed states December 31, 2019 

however the cheque was issued March 24, 2020 and a result, I find the expense 

occurred when the project was paid for, and the cheque was cashed, which was March 

30, 2020 in the amount of $80,999.10. I agree with counsel that the date of payment is 

the date cashed by the other party as a cheque can be cancelled once the cheque is 

given or the account could have insufficient funds to be cashed. Further support of my 

finding is based on a stale-date of a cheque, which can no longer be cashed after 6 

months of the cheque issue date. In other words, the payment was not made but it is 

due to the inaction of the recipient by failing to deposit the cheque within 6 months. In 

that case, the recipient would have to request a new cheque.  

 

Regarding the next invoice, 009437, in the amount of $22,845.90 although the work 

completed date shows March 31, 2020 the cheque was actually cashed on May 21, 

2020. Regarding the next invoice, 009935, in the amount of $12,390 although the work 
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completed date shows October 30, 2020, the cheque was actually cashed on December 

4, 2020, according to the documentary evidence provided by the landlord.  

Given the above, I find that the capital expenditures were incurred in the 18-month 

period preceding the date the landlord made the application before me. I find that the 

capital expenditures are not expected to be incurred for at least 15 years.  I base this 

finding on the useful life of “Metals – Balcony railings, steel”, which is 15 years and 

which I find is the closest comparison in RTB Policy Guideline 40 – Useful Life of 

Building Elements (Policy Guideline 40) to an outdoor steel staircase. For clarity, Policy 

Guideline 40 does not list “Outdoor steel staircase” specifically.  

 

I disagree with the submission from the tenants that the Staircase work is for cosmetic 

purposes only. I find that the Staircase and Membrane meet the definition of a capital 

expenditure given what I find is: 

 

• The expense was incurred within the 18-month period this application, 

• The work is not expected to recur for at least 5 years,  

• The work is to repair what I find to be a major component in a state of 

repair that complies with section 32(1)(a) of the Act, and 

• The Staircase and Membrane has exceeded its useful life of 15 years. 

 

As the invoices match the amount claim and given my finding that the remediation work 

is not for cosmetic purposes and that the Staircases and Membrane have exceeded 

their useful life of 15 years given that the Staircases were installed prior to 2007 and 

Building was built in 1992.  

 

I find the landlord’s responses to the tenants’ submissions are reasonable and I agree 

with the landlord that the need for maintenance is not the test under the Regulation. 

Rather, the test is whether the capital expenditure itself is expected to be incurred again 

within 5 years. Based on the correspondence from the professional companies retained, 

I am satisfied that the same capital expenditure is not expected within 5 years. Given 

that the Staircase and membrane are outside where they are exposed to the elements, I 

find that it is reasonable to expect maintenance and I find that none of the photo 

evidence shows serious issues with the project that cannot be addressed by ongoing 

maintenance. I also find that the ongoing routine maintenance costs are not part of the 

application before me. 

In addition to the above, the Act and Regulation provide a legal remedy to the landlord, 

and I afford more weight to reports from professional companies which support that this 

project will last longer than 5 years. While I appreciate the time and effort the tenants 
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have taken to submit their concerns, I find they do not outweigh the evidence of the 

landlords before me.  

 

I have considered the submissions by the tenants that the landlord has not complied 

with section 32(1)(a) of the Act, however, I agree with the landlord that the tenants have 

not explained what health, safety or housing standards were breached. The landlord 

denies any breach of section 32(1)(a) of the Act and I find there is insufficient evidence 

to support that the landlord has done so.  

 

In addition, residing on the first floor does not exclude those tenants as I agree with the 

landlord that non-use is not relevant as major systems and major components are 

typically things that support, enclose or protect a Building or support a critical function of 

the Building. I find the Staircases are a critical safety egress which all tenants must 

have access to.  

 

The tenants bear the onus to prove the following: 

 

- for repairs or replacement required because of inadequate repair or maintenance 

on the part of the landlord, or 

- for which the landlord has been paid, or is entitled to be paid, from another 

source. 

 

I have reviewed all submissions that were properly served and find that the tenants 

have failed to provide sufficient evidence to support their assertion that the landlord has 

performed inadequate repair or maintenance regarding the Staircases. In support of my 

finding is that the Staircases were installed prior to 2007 and have already exceeded 

their useful life of 10 years, according to Policy Guideline 40.  

 

I therefore find the landlord has submitted sufficient evidence to support their 

claim of $116,235 for this item. 

 

Fire Panel: 

 

Having carefully reviewed the documents before and considering that none of the 

tenants have dispute the Fire Panel as a capital expenditure, I find the following. I find 

the Fire Panel is a major component of the Building as it is a critical part of the safety 

systems in the Building. There is no dispute that the Fire Panel monitors heat detectors, 

pull stations, and sprinkler flow valves.  
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There is also no dispute that the Fire Panel as tested in 2017 was then 25 years old and 

required replacement. The landlord followed the advice of its professionals and made 

the decision to replace the Fire Panel. In or about February 2021, the contractor issued 

an invoice in the amount of $10,929.03 and the landlord paid the contractor on March 

16, 2021. There is a supporting document that indicates that replacement of the Fire 

Panel is not expected for at least 5 years.  

 

Policy Guideline 40 indicates that the useful life of “Electrical – Fire alarms” is 15 years. 

I find the Fire Panel has long exceeded its useful life and that the Fire Panel 

replacement is a major component to improve the security of the residential property. 

The Oxford Dictionary defines “security” in terms of a noun as follows: 

 

 “the state of being free from danger or threat.” 

 

Upon a review of the landlord’s evidence, I find that the Fire Panel capital expenditure 

were incurred in the 18-month period preceding the date the landlord made their 

application. Based upon the evidence before me, I find that this capital expenditure is 

not expected to be incurred for at least 15 years. I base this finding on the useful life of 

a fire alarm is 15 years under Policy Guideline 40.   

 

I find the landlord’s documentary evidence supports that the amount of $10,929.03, 

which was part of a larger amount of $12,254.13, the latter amount of which is not being 

claimed by the landlord, was withdrawn from the landlord’s bank account on March 18, 

2021.  

 

I therefore find the landlord has submitted sufficient evidence to support their 

claim of $10,929.03 

 

For all of the reasons listed above, I grant the landlord’s application for the additional 

rent increase, in full, based on eligible capital expenditures of $116,235 and $10,929.03, 

or a total of $127,164.03 pursuant to section 43(1(b) of the Act and 23.1(4) of the 

Regulations referred to above. 

 

Section 23.2 provides the formula for calculating the additional rent increase as the 

number of specific dwelling units divided by the amount of the eligible capital 

expenditure divided by 120. In this case, I have found that there are 49 specified 

dwelling units and that the amount of the eligible capital expenditure is $127,164.03 in 

total. I find the landlord has established the basis for an additional rent increase for 

capital expenditures of $21.63 per affected tenancy ($127,164.03 ÷ 49 units ÷ 120). 
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This amount may not exceed 3% of a tenant’s monthly rent, and if so, the landlord 

may not be permitted to impose a rent increase for the entire amount in a single year. 

The landlord is directed to RTB Policy Guideline 37 (Policy Guideline 37), page 11 to 

properly calculate the rent increase in accordance with the Regulations, as this is the 

landlord’s responsibility. In addition to Policy Guideline 37, the parties are also 

directed to section 42 of the Act to learn about annual rent increases, for which the 

landlord is still entitled to apply, and the RTB website for further information on the 

additional rent increase calculator and how this increase may be imposed. 

Conclusion 

The landlord’s application for an additional rent increase for eligible capital expenditures 

is granted, in full. 

The landlord is directed to serve this Decision on each affected tenant, individually, 

within two weeks of this Decision. 

This decision is made on authority delegated to me by the Director of the Residential 

Tenancy Branch under Section 9.1(1) of the Residential Tenancy Act. Pursuant to 

section 77(3) of the Act, a decision or an order is final and binding, except as otherwise 

provided in the Act. 

Dated: September 22, 2022 




